I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF OKLAHOVA
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V.

THE GOVERNOR OF THE STATE OF
OKLAHOVA(i n his official capacity);
THE CI TY OF TULSA; THE CHI EF OF
POLICE OF THE CITY OF TULSA (in his
official capacity); THE CITY OF
TULSA PCLI CE DEPARTMENT; and )
DCES 1 through 100, inclusive,)
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)
Def endant s. )
)

AM CUS BRI EF IN OPPOSITION TO MOTION TO
Dl SM SS ON BEHALF OF DEFENDANTS THE
STATE OF OKLAHOVA AND THE CITY OF TULSA

This is an historic lawsuit of particular to the University of
Okl ahoma’ s Ada Lois Sipeul -Fisher chapter of the National Bl ack
Law Student Association given that the rule of |aw was suspended
for Bl ack Ckl ahomans

| NTRODUCT| ON

The violence heaped upon the African Anerican citizens of
the Greenwood District of Tulsa, Cklahonma, during and after the
Race Riot of 1921 is virtually unprecedented in the history of
race relations in Anmerica. When considering simlar acts of
violent repression perpetrated by other countries against their
citizens, the federal courts have consistently tolled the statute
of limtations to permt filing of suit. In the instant case,
the State of Cklahona (State”) has admitted that it perpetuated a

climate of discrimnation that caused the R ot and continued,



through the State and City of Tulsa (“City”) 's “conspiracy of
silence,” until passage of the 1921 Riot Reconciliation Act of

2001.
The rationale behind the statute of limtati ons—that at sone

point a |egal controversy nust conme to an end so that defendant

may have a fair opportunity to defend hinself before nenories
fade and evidence becones stale—is inapplicable in this case

To the contrary, the State and Cty buried contenporaneous
evidence during the Riot and its afternmath, and only recently has
there been sufficient evidence to bring suit. Having determ ned
that the State and City both played a role in the Ri ot and havi ng
accepted noral responsibility for that role, neither the State
nor the Cty <can now escape their corresponding |egal

responsi bility.



STATE AND CI TY PARTI ClI PATION IN THE RI OT

Since its inception, the State of lahoma has adopted
racial discrimnation as an official policy; many mnunicipalities,
i ncl udi ng | ahoma Cty and Tul sa, fol | oned suit.’
Municipalities extended state-sponsored segregation through
pl ainly unconstitutional racial zoning ordinances,? and racially
restrictive covenants to “establish segregated residential
pattern.”® &l ahoma City native Ralph Ellison, author of
| nvi si ble Man, wote of his experience growing up in Cklahoma in

the 1910s and 1920s that “Cklahona was strictly segregated at the

time, and Afro-Anmericans were strictly limted in their freedom

to participate in the process of government.”* “As for ne, | saw
no hope inthe law. . . . In our commobn usage, |aw was associ at ed
nore with men than with statutes. Law enforcenment officers in

our usage were ‘Laws,’” and nmany were nen with reputations for
bei ng especially brutal toward Negroes.”®

State and rmunicipal sponsored segregation was nore than a
legislative matter: the state and nmunicipal governnents have,

t hroughout the history of this state, participated in and

' See, e.q, Board of Education of Cklahoma City Public School s,

| ndependent School District No. 89 v. Dowell, 498 U. S. 237, 252-
53 (1991) (Marshall, J., dissenting) (“Wen Olahoma was admtted
to the Union in 1907, its Constitution mandated separation of
Afro-Anerican children fromall other races in the public school
system ).

>’See Alfred L. Brophy, Reconstructing the Dream and: The Tul sa
Ri ot of 1921 (2002).

° Dowel |, 498 U.S. at 253.

‘* Ral ph Ellison, Perspective of Literature, 766.
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condoned acts of violence to ensure the repression of its African
Anerican citizens. The Cklahoma Conm ssion to Study the Riot of
1921 (“Commi ssion”) found that state and |ocal governments
engaged in a variety of violent acts before, during, and after
the Tul sa Race Riot of 1921 (“Riot”), and that:

some government participated in the deed.

some governnent performnmed the deed.

none di d government prevent the deed.

I
I
I
I n none did government punish the deed.®

535355

The Tulsa Race R ot of 1921 affected African Anericans
t hroughout the state, not only those in G eenwood. As the State
acknow edges, it was designed to send a nessage to all African
Anmericans with “the goal [of] to ‘putting African-Anericans in
Okl ahoma in their place’ and to ‘push down, push out, and push

n7

under’ African-Anericans in Gkl ahona. The State explicitly

accepts that it “ignored [its responsibilities] ever since [the

Riot] rather than confront the realities of an Gkl ahonm history

of race relations that allowed one race to ‘put down’ another

» 8

race. The Commission has found that the Gty of Tulsa,

conspired with it to suppress discussion of the R ot and actions
seeking redress for damages suffered, and that the City, through
its officials, is simlarly cul pable for the racially-notivated
nmur der of up to 300 African Anericans and the destruction of over

1,200 properties worth sonme $20,000 mllion in 2003 dollars.

°1d. at 767-68.
® Report of the Okl ahoma Conmission to Study the Riot of 1921
g“CDnnission Report”) at 19.
74 Ckl. Stat. Ann. 88000. 11
® 74 kl. Stat. Ann. §8000. 16.
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Despite the concurrence in and acknow edgnment of the facts
establishing their conplicity in the Riot and its consequences
the state and municipality have failed to abide by the
recommendati on of the Conm ssion, and refuse to provide redress
to the plaintiffs in this lawsuit, many of whom who are direct
victime of a Rot that killed between 100-300 African American
nmen, wonen, and children, and resulted in the looting and
destruction of their property. In so doing, Defendants have only
perpetuated the divisions that were solidified during and after
the Riot. Qur conmunity cannot achieve racial reconciliation and
nove forward, together, in the conmon purpose of bettering the
lives of all the citizens of klahoma, w thout education about
the past coupled with restitution or reparations to the victins

of the Riot and their descendants.



. FACTUAL BACKGROUND

After the Civil War, African Anericans and others migrated to
k|l ahoma—eften known sinply as “the territory,”—seeking econonic
opportunity. For many African Americans, Cklahona was a “prom sed
land”: its promse was not only freedom but equality in a
territory that whites had yet to discover and in which African
and Native Anericans mixed and net as equals.® Soon, however,
white Southerners also arrived in the territory and started to
replicate the society and the hierarchy they had known. After
Okl ahoma gained statehood in 1907, African Anericans faced
increasing discrimnation at the hands of white settlers. The
Okl ahoma legislature engaged in persistent and ultimtely
successful attenpts to prevent blacks fromvoting and to maintain
unequal , segregated schools. The Gkl ahonma courts’ failed to
abi de by even rudinentary standards of due process and in the
I ynching that took place while |aw enforcenent officials |ooked
t he ot her way—when they were not supervising it.

African Americans who violated the etiquette of segregation
were subjected to violence at the hands of the white citizenry,
on many occasions through the action or inaction of the state.
The klahoma State Legislature found that of the 24 individuals
I ynched in Ckl ahona between 1911 and 1921, before 1921, 23 were

° See, e.qg., Scott Ellsworth, Death in a Promised Land (1982);
Brent Staples, When Racial Discrimnation Is Not Just Bl ack and
Wiite, N.Y. Tines (Septenber 12, 2003) 8A at 30.
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African Anericans.” Al so conmon at the tinme were what was known
as “nigger drives,” to renove African Anmericans from cities.
After African Americans were driven out, cities established
informal “sun down” | aws. They placed notices in promnent
pl aces notifying African Americans that they could not remain in
the city after dark.

For exanple, in the early 1920s the signs Norman, Gkl ahons,
where the University of Cklahona is situated, was one of those
pl aces where violence and social nornms prevented blacks from
living there. It was known as a “sun down town,”’—a town wth
signs placed promnently announcing, “Ni gger, Don’'t Let the Sun
Go Down on You in This Town.”™ In Dewey in August 1918, twenty

famlies were burned out of their hones. ™

During the attenpted
prosecution of the people responsible, the state’s prosecutor had
to file a notion to disqualify the county judge for bias.
Subsequently, with a new judge, evidence was devel oped that “the
Mayor knew of [the riot] and that he refused to act, but excused

» 13

hi m on the ground of inconpetence.

74 kI. Stat. Ann. 8§8000. 1

''See Norman Mob after Singie Smith Jazz, BLACK DiSPATCH 1
(February 9, 1922).

ZWwarrants |ssued Today for Burning Negro Hones, DalLy OKLAHOMAN 4
(Aug. 27, 1918) (noting that “Many of the men for whom warrants
were served are prom nent in the community....”).

A O Harrison, County Attorney, Washington Cbunty to C.C
Hanmond, State Fire Marshall (COctober 3, 1918), Cklahoma State
Archives. On the riot nore general ly, see A J. Smitherman to
RL WIllians (Aug. 13, 1918), WIIlians Papers, Cklahoma State
Archives. | amindebted to Alex EmWi ng who alerted nme to these
citations.
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The Riot was part of a culture of discrimnation against
African Anmericans sponsored by state and |ocal governnent. Many
whites explained the Rot was the result of increasingly
aggressive attitudes of African Americans, who sought “soci al
equality” following their service in Wrld War |I. The Ri ot was
an attenpt to perpetuate segregation upon an “uppity” African
Aneri can popul ation and hark back to the antebellum past. O her
whites linked the Riot to demands for equal treatnent by people
only recently renoved from sl avery.

The O Conmi ssion, ascertained the causes and consequences of
the Riot. The lahoma State Legislature accepted those
findings, which linked the Riot to racial violence throughout
Okl ahoma. The Commi ssion’s findings determ ned that:

“The root causes of the Riot reside deep in the history

of race relations in Oklahoma and Tul sa which included

t he enactment of Jim Crow | aws, acts of racial violence

(not the least of which was the 23 |ynchings of

African- Anericans versus only one white from 1911)

agai nst African-Anericans in Cklahons, and ot her

actions that had the effect of ‘putting African-

Anmericans in Cklahonma in their place’ and to prove to

African- Arericans that the forces supportive of

segregation possessed the power to ‘push down, push

out, and push under’ African-Anmericans in lahoma.”

During the Riot, state and local officials were directly
inplicated in the racially discrimnatory violence. On the
evening of May 31, 1921, a white nob, many of whom were drunk,
participated in the worst race riot in America s history: The
Mayor of the City of Tulsa, acting under color of law and with
t he assistance of the Tulsa Chief of Police, deputized and arned

some of the white citizens of Tulsa, nany of whom were part of
8



t he drunken nob. The deputized white citizens, acting under col or
of law, terrorized and brutalized the African American residents
of G eenwood.

The Mayor also deputized local units of the National CGuard
which, along with the white Chief of Police and his deputies
killed African American residents of G eenwood. The white nob
then looted the enpty buil dings before burning Geenwod to the
ground. State and city officials deployed a machine gun to fire
on African American residents of G eenwdod. They used airpl anes
for reconnai ssance and to attack the African Anerican G eenwood
residents, shooting at them and dropping one or nore incendiary
devices. These acts resulted in the mass destruction of property
| ocated in G eenwood, as well as the unlawful killing of hundreds
of African Anerican residents of Geenwood. |In the course of the
Riot, state and city officials unlawfully detained African
Anerican residents of G eenwood, forcing many of themto work in
captivity in conditions deliberately designed to be rem niscent
of slavery.

According to the State of Ckl ahoma | egi sl at ure:

The docunentation assenbl ed by The 1921 Ri ot Conm ssion

provi des strong evidence that some |ocal nunicipal and

county officials failed to take actions to calm or
contain the situation once violence erupted and, in

some cases, becane participants in the subsequent

vi ol ence which took place on May 31 and June 1, 1921,

and even deputized and arned many whites who were part

of a mob that killed, |ooted, and burned down the
Greenwood area. ™

“ Id. at §8000. 1.3
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The staggering cost of the Riot included the deaths of

an estimated 100 to 300 persons, the vast majority of

whom were African-Anericans, the destruction of 1,256

homes, virtually every school, church and busi ness, and

a library and hospital in the Greenwood area, and the

| oss of personal property caused by ranpant |ooting by

white rioters. Nonetheless, there were no convictions

for any of the violent acts against African-Anericans

or any insurance paynments to African-American property

owners who lost their homes or personal property as a

result of the Riot.™

In the aftermath of the Riot, the State of Oklahona and the
City of Tulsa inpeded the African American Riot survivors’
attenpts to rebuild their Ilives. Local officials attenpted to
block the rebuilding of the Geenwod comunity by adopting
zoning restrictions to G eenwod that rendered reconstruction of
t he destroyed dwel lings prohibitively expensive. Wen the zoning
regul ati ons were declared unlawful, the City of Tulsa refused to
pay any restitution to the African American survivors of the
Riot: the only restitution paid was to white gun-shop owners
whose busi ness had been looted. After the City of Tulsa refused
to help the victinse of this act of terrorism many of the African
American victinms remained housed in tents through the fall and
into the winter of 1921.

The State of Cklahoma and the City of Tulsa acted, in the
wake of the Riot, to suppress all talk of the Riot as well as the
survivors’ attenpts to seek |egal redress. Efforts to seek
relief fromthe court system were unsuccessful and futile. Wile
sone African Anericans filed lawsuits at the tine, over 100 of

t hem were di sm ssed before even receiving a hearing in the State

15
IOLQ; at 88000.1.3



O Gkl ahoma’ s courts. O the two cases that were heard by the
Court, one, filed by Mabel Allen, was dism ssed before the jury
del i berated, and the OCklahona Suprene Court dism ssed the other
on appeal .

Al nost as destructive as the physical devastation was the
social and cultural devastation visited primarily on African
Ameri cans, but poisoning relations between all races in Cklahona
even to this day. The state’s court and educational systens, as
well as |ocal governnent across the state, were particularly
inplicated in this effort. The legislature of the State O
Okl ahoma, whi ch adopted many of the Ri ot Conmi ssion’s findings by
statute in 2001, nade specific reference to the “‘conspiracy of
silence’ surrounding the events in Tulsa of May 31-June 1, 1921,

and their aftermath.” According to the | egislature:

Per haps the nost repugnant fact regarding the history
of the 1921 R ot is that it was virtually forgotten,
wi th the notabl e exception of those who witnessed it on
both sides, for seventy-five (75) years. Thi s
‘conspiracy of silence' served the dominant interests
of the state during that period which found the riot a
"public relations nightnare' that was 'best to be
forgotten, sonmething to be swept well beneath history’s
carpet’' for a comunity which attenpted to attract new
busi nesses and settlers.

The conspiracy of silence fell particularly hard on African
American citizens throughout Cklahona. Even those that fled
Tulsa to other parts of the state were not allowed to speak of

t heir experiences, and were not believed when they did. Many of

the survivors and their famlies suffered a deep psychol ogi ca
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scarring, as one of the purposes of the Riot and its afternmath—
which lingers to this day throughout the African American
comunity in Cklahonma—was to dinmnish the sense of security of

all African Anericans, to place themin a subservient condition,

and to enforce a racial caste system that privileged whites and
di sadvant aged and deneaned African Anericans. Many of the Riot

survivors are still hesitant to tal k about the events surrounding
the Riot and its aftermath. Many of themstill believe that the
state and nunicipal governnent wll punish them for discussing
openly what happened during the Riot. Where one part of the
comunity remains silenced, there can be no discussion of racial

reconciliation in Oklahoma, and the stunted conversation on race
t hat caught Justice Marshall’s attention in Dowell as recently as

1991 is perpetuated fromone century to the next.

The Riot Commission found that, to this day, Oklahonma, and
in particular, Tulsa, renmains racially divided. The Gkl ahoma
state education system is still in the process of transformng
itself from a problematic history of discrimnation, see e.qg.,

Si puel v. klahoma, 332 U.S. 631 (1948); Dowell, 498 U. S. at 252-

54 (Marshall, J., dissenting) (describing enforced segregation in
state education continuing at |least through the 1970s) into
enbracing the full diversity of all its citizens. The state
institutions, especially the wuniversities should be at the
forefront of this process.

Most inportantly from an educative perspective, the State

continues to give the inpression that the Nation Guardsnen were
12



there to protect the residents of Geenwod, when in fact
Guardsmen fought the residents through the night, using a truck-
nmount ed machine gun as part of the assault, and participated in
the burning, and looting as well as the unlawful arrest and
detention of thousands of African Anericans based only on their
race.

The legislature, in adopting the Comm ssion’s findings
recogni zed that reconciliation begins through know edge of the
past, followed by acceptance of the past, and finally atonenent
t hrough conpensation to the survivors and their heirs. The
Comm ssion drew upon testinmony of a |large nunmber of Oklahomans
both African Anerican and white, in conpiling its record. The
Def endants refuse to make restitution for their actions prior to
and during the Riot, and in perpetuating a “conspiracy of
silence” after the Riot until the creation of the Comm ssion
itself.

The 48th Okl ahoma Legislature in enacting the 1921 R ot

Reconciliation Act of 2001 concurs with the concl usion

of The 1921 Riot Conmission . . . . [T] his response

recogni zes that there were noral responsibilities at

the tine of the riot which were ignored and has been

ignored ever since rather than confront the realities

of an Gkl ahonmm history of race relations that all owed
one race to ‘put down’ another race.

Il1. Statute of Linmtations |ssues

The law is clear that where “extraordinary circunstances”
are present, as in the instant case, statutes of limtations nust
be tolled, often for extrenely |long periods of time. See Bodner

v. Banque Paribas, 114 F. Supp. 2d 117, 135 (E.D.N Y. 2000);
13




Rosner v. United States, 231 F. Supp. 2d 1202, 1209 (S.D. Fla.

2002) . The Tulsa Race Riot is unprecedented in terns of the
severity of violence used by American state and | ocal governnent
on civilians during the last century. The Ri ot bears conparison
with the various acts genocide visited under the nane of “ethnic
cleansing,” in which a religious or ethnic mnority is targeted
for extinction or violent relocation. Wher ever such genoci da
acts have occurred—during the Holocaust in France, in Mannar,
Argentina, and the Philippines—Anerican courts have tolled the
statute of limtations prem sed upon the inability of the victins
to file suit due to the extraordinary circunmstances they faced —
di spersal, the non-availability of the bodies evidencing the
atrocities, or the factual unavailability of the courts.

Extraordi nary circunstances are present when defendants’ acts
cause a breakdown or suspension of the rule of law sufficient to
di srupt society to such an extent that filing suit is inmpossible.
This is particularly the case when defendants’ acts are directed
in part or in whole against the plaintiffs. For exanple, the
Ninth Crcuit has held that when plaintiffs fail to file suit
“out of intimdation and fear of reprisals,” the statute of

limtations is toll ed. Hlao v. Estate of Marcos, 103 F.3d 767,

773 (9th Cir. 1996). Simlarly, federal courts in Florida and
New York have tolled the statute of limtations when defendants
engaged in an act of violence that repressed or dispersed the

plaintiffs’” community, see Bodner, 114 F. Supp. 2d at 135

(holding that “the Hol ocaust, World War Il, and the subsequent
14



di aspora of the French Jewi sh comunity constitute extraordinary

ci rcunst ances, warranting equitable tolling); see also Rosner

231 F. Supp.2d at 1209 (“the brutal reality of Hol ocaust, and the
resulting extraordinary circunstances that Plaintiffs were forced
to endure” neant that “for the mpjority of Plaintiffs, the years
following World War |11 were particularly difficult” and warranted
equitable tolling of the statute of linmitations).

Tolling is particularly appropriate where “there is no

functioning judiciary,” Doe v. Unocal Corp, 963 F. Supp. 880, 897

(C.D. Calif. 1997) (currently under appeal to Ninth Crcuit en
banc), or “effectively, no relief was or could be granted by
the . . . courts [or] . . . given the pervasiveness of the
[ governnent’s] reign of terror,” the courts thenselves were

conplicit in denying relief. Forti v. Suarz-Mson, 672 F. Supp

2d 1531, 1549 (N.D. Calif. 1987) (superceded by statute on other
grounds Papa v. United States, 281 F.3d 1004, 1012 (9th Gr.

2002). Tolling will also be granted where there is a breakdown
of the court system for exanple because of the “effective
dependence of the judiciary” upon those who engage in

intimdation. Hlao v. Estate of Marcos, 103 F.3d 767, 773 (9th

Cir. 1996).

The Riot was part of a deliberate policy and practice,
established as early as 1907 and pursued by the State of Cklahoma
and various municipal governnents and officials, to engage in or
condone |ynchings, “nigger drives,” and “sun down laws.” By the

time of the Riot, the rule of law no longer applied to the
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African Anmerican citizens of Cklahoma, and in particular, Tulsa.
The decade prior to the riot saw violence against African
Anericans steadily increase. Finally culmnating in the killing
of up to 300 African Anmericans in Tulsa and the rendering
honel ess and property-less of a further 8,000 to 10,000, nany of
whom fled Tulsa never to return, others of whom spent the fall
and winter in tented refugee canps run by the Anerican Red Cross.
Wil e white businessnen were able to use the courts to redress
their losses, the courts in Cklahoma were factually unavail abl e
to African Americans, unless they could tie their interests to
those of whites. That was inpossible for those seeking redress
for the looting and burning inflicted by the rioters.

The equities requiring tolling are particularly strong in
this case: the state and nmunici pal governnent engaged in an act
of terrorismthat killed hundreds of African Americans, destroyed
hundreds of residences, and reduce a whole community nunbering
al nrost 10, 000 people to refugee status. Unlike other terrorist
acts perpetrated against Anericans, the terrorists renamined in
the community, constituting a majority and controlling state and
muni ci pal offices, including the courts. Furthernore, defendants
State and City acknowl edge that, after the Riot, they engaged in
a “conspiracy of silence” designed to stifle further dissent from

the African Anerican residents of G eenwood.
The R ot—by the State’s own adm ssion—stands out in

Anerican history of one of the worst exanples of state-sponsored

violence against an African-Anmerican conmunity. The State
16



Commi ssion’s own findings, incorporated by Statute, determ ned
that because of the actions and inactions of governnent
officials, as nmany as 300 African-Anericans were killed; 1,256
African-American residences and businesses were burned to the
ground; and that approxinmately $16, 752,600 (in 1999 dollars) of
property was destroyed.™ (Conplaint, 9131 and 524). Publ i c
officials literally handed the white mb the firearns and
ammuni tion used to kill and attack the African-American conmunity
of 10,000 residents, (Conplaint, Y525d, 485); forcibly renoved,
arrested and detained alnost all of Geenwod s residents®
(Conpl ai nt, T525e); and even joined in on the |ooting and burning
of alnost every building in the Geenwod community.* (Conplaint,
1525q) . Maurice WIllows, the Director of the local Red Cross,
stated that “all that fire, rifles, revolvers, nachine guns, and
i nhuman bestiality could be done with 35 city blocks with its
10, 000 Negro popul ation, was done.” (Conplaint, { 502).

Many survivors were not allowed to speak of their
experiences and were not believed if they did. (Conplaint, 1
33). The State’s own Conmi ssion Report conceded, “The 1921 ri ot
is, at once, a representative historical exanple and a unique
hi storical event. It has nmany parallels in the pattern of past

events, but it has no equal for its violence and its

74 AOk. St. Ann. § 8000.1.2, 8000.1.3 (Wst 2002).
Comm ssion Report at 11.
Comm ssi on Report at 12.
Comm ssion Report at 11.
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conpl eteness.”® (Conplaint, § 34). For one of the nost vibrant
African- Areri can conmunities in America, affectionately called
the “Negro Wall Street,” (Conplaint, 9Y446-47), to be conpletely
destroyed overnight by a state-sanctioned nob of up to 20,000
(Conplaint, T 499), was even in the racially divided Sout hwest of
1921 an extraordi nary event . G ven t he extraordi nary
circunstances Plaintiffs were in shortly after the Riot and its
aftermath, they could not reasonably have been expected to file
suit just two years |later.

Furthernore, such acts not only repressed the G eenwood

comunity, but dispersed many of its mnenbers. Some victinms of
the Riot—including many of the Plaintiffs—were so afraid they

fled from Tul sa, never to return again. (Conplaint, ¥ 3, 9).
Even after the Riot, 8,000 - 10,000 African-Anerican famlies
were left honeless and denied the opportunity to rebuild their
honmes and busi nesses. (Conplaint, § 10, 23, 503).

Equitable tolling also permts the limtations period to be
tolled when, as here, the defendants actively concealed or
ignored the relevant facts surrounding the history of that

repression, see Bodner, 114 F. Supp. 2d at 135-36 (“deceptive and

unscrupul ous deprivation of both assets and of information
substantiating plaintiffs’...rights to these assets.”); Rosner
231 F. Supp.2d at 1209 (“the Government essentially turned a deaf

ear to Plaintiffs' repeated requests for information about their

property.”)

1s Conmi ssi on Report at 19.



Def endants engaged in a conspiracy of silence so successful
that even the Mayor of the City of Cklahoma did not know of the
Riot: “I was born and raised here, and | had never heard of the
riot.”” Here, the State of klahoma created a Commission to
Study the Tulsa Race Riot of 1921 in large part precisely to
di scover hidden or suppressed facts surrounding the Riot that
could not otherwise have been discovered by Plaintiffs.
(Conplaint, ¥ 528). The Report of the Gklahoma Comm ssion to
Study the Tulsa Race Riot of 1921 revealed information never
before nade available to the public, leading the Conm ssion
itself to describe the Report as a “tower of new know edge” that

22

enabl ed “visions never seen before.’ (Conplaint, § 528).

Specifically, the Conm ssion conceded that its Report:

[i]ncluded . . . records and papers |ong presuned | ost,
if their existence had been known at all. Sone were
of ficial docunents, pulled together and packed away,
years earlier. . . . Pages after pages laid [sic] open
the city conm ssion’s deliberations and decisions as
they affected the G eenwood area. Overl ooked records
fromthe National Guard offered overl ooked perspectives
and illumnated them with msplaced correspondence,
| ost after-action reports, obscure field manuals, and
sel f-typed accounts from nmen who were on duty at the

riot.”* (Conplaint, § 528).

The third prong of the extraordinary circunstances test has
al so been net. The State itself reopened the issue of
culpability for the Riot by its creation of the 1921 Conmi ssi on.

In these circunstances the limtations period should be equitably

* Jonathan Z. Larsen, "Tulsa Burning", Cvilization , IV, |
&February/Nhrch 1997 at 46-55.
Comm ssion Report at 8
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toll ed because the purpose underlying the statute of linmtations

as a statute of repose is not served here. The rationale behind
the statute of I|imtations — that at sone point a |ega

controversy nmust conme to an end so that defendant may have a fair

opportunity to defend hinself before nenories fade and evidence
becones stale — is inapplicable in this case. To the contrary,

cont enpor aneous evidence was buried and unavailable during the
Riot and its aftermath, and only until recently has there been
sufficient evidence to bring suit. Havi ng determ ned that the
State and City both played a role in the R ot and havi ng accepted
noral responsibility for that role, neither the State nor the

City can now escape their corresponding | egal responsibility.

* Commi ssi on Report at 8.
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[11. CONCLUSI ON

The extraordi nary and quasi-genocidal acts of the state and
city authorities require that the statute of Ilimtations be
tolled in this case. For the state to nove forward in its slow
but steady project of racial reconciliation, it is viatl that
both the city and the state admt their legal responsibility in
this case, or have the court rule upon the nerits as a nmeans of
healing the terrible state of race relations that last into
twenty-first century Okl ahoma.

Such a course is particularly appropriate when the court
system and educational system are especially inplicated in
suppressing attenpts to obtain redress for the riot and present

the truth about what happened.

DATED
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